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INTRODUCTION

The facts leading up to the entry of the Stipulated Order Placing American Community
Mutual Insurance Company Into Rehabilitation, Approving Appointment and Compensation of
Special Deputy Rehabilitators, and Providing Injunctive Relief are set forth in detail in the Brief
in Support of Former Officers’ Claims for Severance and/or Other Benefits Pursuant to the Terms
of Their Executive Employment Agreements. They are herein incorporated by reference.

As did the Attomey General, these Surplus Noteholders, Trapeza CDO IX and Trapeza
CDO X (jointly “Trapeza”) spend a good deal of space attacking the Former Officers
(“Petitioners”) without a single fact to support the disparagement. As with the argument of the
Attorney General, truly the facts regarding any of these Petitioners’ tenure with American
Community is irrelevant. Not a one was discharged for “Cause.” Five of the six were not only
retained by the Rehabilitator after the Rehabilitation was commenced, they were induced to stay
with offers of retention bonuses (albeit Downey was only for a short time before being terminated
without cause).

Of course, one who lives in a glass investment house should know better than to cast
disparagements. The term CDO stands for Collateralize Debt Obligations. CDOs are those nifty
little creations of the financial world which provided the jet fuel for the crash of the economy in
2008. See Exhibit 1. These particular Collateralize Debt Obligation companies are based in the
Caymen Islands and each contain hundreds of millions of dollars worth of debt obligation which
was cut up and sold in tranches, much of which on their own would have no more than junk
investment value, but, magically, through securitization they were given the highest investment

imprimaturs by the various rating houses. Thus, the attempt to portray these Surplus Noteholders

o1-
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somehow as victims, if the Petitioners are compensated for the services they rendered over the
years to American Community, is laughable. Additionally, Trapeza purchased the Note from
Credit Suisse and it must be assumed that the purchase was at a substantial discount from face
value.

Clearly, sophisticated investors purchased this Note which comprised a minuscule portion
of the entire investment, And, as Trapeza acknowledges, the Note was purchased with full
knowledge that it held a class 8 priority. The only priority below class 8 under the applicable
statute is shareholders and, this being a mutual insurance company, there are no shareholders. In
other words, Trapeza knew that in the event of a liquidation, it was going to be the last to feed at
the trough.

ARGUMENT
I. The Petitioners’ claims are higher in priority than the Surplus Noteholders.

Trapeza’s arguments for the most part parrots those of the Attorney General and those
arguments have been thoroughly addressed in the Petitioners” Response to that Brief. However,
some aspects of the argument merit Petitioners’ brief response.

Trapeza cites blackletter law regarding interpretation of statutes and then ignores it, The

first rule is set forth in City of Romulus v Michigan Department of Environment Quality, 260

Mich App 54, 65 (2003). “, . .If the language is unambiguous on its face, the drafter is presumed
to have intended the meaning plainly expressed and further judicial interpretation is not permitted.”

MCLA 500.8142 is clear and unambiguous. Claims of surplus noteholders are a Class 8 priority,
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claims of general creditors are Class 5 priorities, and any other claim other than Class 8 or Class
9 (claims of shareholders and owners) are Class 7. Thus, regardless of whether the Petitioner’s
claims are categorized as Class 5 or Class 7, they are higher and superior to those of Trapeza.

Next, Trapeza makes the same mistake as the Attorney General, by ignoring long
established Michigan law and concluding incorrectly that these claims are not based upon prior
services rendered. The argument that the benefits sought by the Petitioners are in return for prior
services rendered bears repeating, because it so clear and elementary.

As the Federal District Court explained in Holland v Graves Publishing, 46 F. Supp. 2d

681.

“Clorbin on Contracts sets forth the following discussion of unilateral
contracts with regard to bonus programs offered by employers, which is
particularly relevant in this case.

The same unilateral contract analysis is applicable to
the employer's promise to pay a bonus or pension to an
employee in case the latter continues to serve for a
stated period. It is now recognized that these are not
pure _pratuities but _compensation for _services
rendered. The employer's promise is not enforceable when
made, but the employee can accept the offer by continuing
to serve as requested, even though the employee makes no
promise There is no mutuality of obligation, but there is
consideration_in_the form of service rendered. The
emplovee's one_consideration,_rendition of services,
supports all of the employer's promises, to pay the salary
and to pay the bonus. Indeed, although the bonus is not
fully earned until the service has continued for the full time,
after a substantial part of the service has been rendered the
offer of the bonus cannot be withdrawn without a breach of
contract,

2 Corbin, Contracts § 6.2 (rev. ed. 1995).” Supra, pp. 685-686 [Emphasis
added.]
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A, The express provisions of Chapter 81 do not disallow the Petitioners’ claims.

The consideration for the Change in Control benefit and/or severance s the services which
the Petitioners rendered between the time the Executive Employment Agreements were executed
and the time the Rehabilitation was ordered. Trapeza’s brazen declaration that, “The Legislature
has plainly stated that there is no right for former officers, who were at the helm of the sinking
ship, to recover anything other than the howrs worked prior to the issuance of the order. . .” is just
that, a brazen statement without basis. Clearly, had the legislature wanted to plainly state that
former officers could only recover wages for hours worked, it surely could have said just that.
Tnstead, it couched the language consistent with recognized contract law as referenced above, and
in greater detail in Petitioners’ Response to the Attorney General’s Brief.

Finally, Trapeza confuses the prioritizing of claims with the allowance of claims. MCLA
500.8142(1)(a)(vii) provides a Class 1 priority to “Debts’ due to employees for services performed
to the extent that they do not exceed $1,000.00 . . . if the court determines that the payments are
reasonably necessary to an orderly and effective administration for the protection of class 2
claimants.” And, MCLA 500.8142(1)(d) provides a Class 4 priority to the identical claims, except
where they have not been found to be reasonable and necessary for the administration. Although
officers are specifically excluded from this priority, there is nothing which states such claims are
barred. If that were the case, not only officers, but also no employees, regardless of their status,
would have any claim, for wages or otherwise which exceed $1,000.00. Clearly, such is not the

case.

'Note the statute is careful not to limit the claims to only wages due for services

performed.

4
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The Petitioners stayed on and rendered services to and through the entry of the
Rehabilitation Order. They rendered those services in consideration for the promise of payment
made in the Bxecutive Employment Agreements. To paraphrase Corbin, cited above, the
compensation promised is not a mere gratuity which can simply be withdrawn. It {s a promise of
payment in return for the rendering of services. Those services were unquestionably rendered and
the payment is owing. Petitioners do not dispute that their claims are not Class 1 through 4
priorities. However, the claims are lawful and, as lawful claims, it is beyond question that the
statute requires that these claims are to be paid prior to the Surplus Noteholders.

B, The Petitioners have properly asserted “Promissory Estoppel” Claims in the

alternative.

The nonbinding Iilinois case cited by Trapeza, In Re Liquidation of Security Cas Co., 127
111 2d 434; 537 NE2d 775, 782 (1989), is easily distinguished. In that case, shareholders sought
the imposition of a constructive trust be imposed, claiming they had been fraudulently induced into
purchasing the stock. The effect would have been to leap frog into a Class 1 Priority. The court
refused to do so and found the statutory scheme of priorities had to be followed. 1d, p.477.
However, most importantly, the court did not disallow the claims because they were equitable, it
merely refused to interpret them in such a way to elevate their priority.

The Michigan case referenced by Trapeza is equally off the mark, There, the courtrefused
to apply equitable principals to alter the impact of the medical malpractice statute of limitations.

As the court explained in Trentadue v Buckler Automatic Lawn Sprinkler Co., 479 Mich 378; 738

NW2d 664 (2007):
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“As we clarified in Devillers v Auto Club Ins Ass'n, 473 Mich 562,
590 n 65; 702 NW2d 539 (2005), however, our use of equity in Bryant
is limited to those circumstances when the courts themselves have
created confusion, In Bryant, the use of equity was appropriate because
of "the preexisting jumble of convoluted case law through which the
plaintiff was forced to navigate." Devillers, supra at 590 n 65. Here, in
contrast, plaintiff has not detrimentally relied on confusing, pre-existing
case law. By its very nature, the discovery rule does not lend itself to
detrimental reliance; plaintiffs seeking to invoke it do not wait to bring
suit because they expect to rely on the rule, but because they claim that
external factors prevented them from discovering their claims.” Supra,
p. 406.

Neither of the cases cited by Trapeza stand for the proposition that an equitable claim is
not a claim. Bach case instead dealt with statutory procedures wherein the courts refused to be
overruled by equitable arguments. Here, Petitioners are only seeking to assert a general claim
under the theory of promissory estoppel within their rightful positions as a general creditor or
“other claims.” There is nothing in the statute voids equitable claims.

Finally, the Petitioners’ claim for promissory estoppel is properly pled in the alternative.?
The Petitioners worked at American Community under the terms of their Executive Employment
Agreements through entry of the April 8, 2010 Stipulated Rehabilitation Order which terminated
those contracts upon entry. As is evidenced by the payout of severance to Erickson and Walker,
pursuant to the Court’s December 11, 2011 Order, each of them could have at least assured

themselves of significant severance by walking away, rather that working to and through the

Rehabilitation. Had they not stayed, surely chaos would have reigned. However, they remained,

“In alternative, if it is not, because Petitioners used standard “incorporation by reference”
language at the beginning of the Count, Petitioners would seek the Court’s leave to file amended
pleadings so as to conform.

-6-
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based upon the understanding that they would not be punished for staying on. Implicit in the
silence was the promise by the Office of Financial and Insurance Regulation (OFIR) to compensate
the Petitioners as they would have been under their Executive Employment Agreements. Thus,
it was incumbent upon OFIR to advise the Petitioners that, if they stayed on until the Rehabilitation
Order was entered, the Rehabilitator would refuse to honor their severance and/or Change in
Control benefit rights.

C. The Court should interpret Chapter 81 as written, which is to recognize
longstanding Michigan law and basic contract law that severance and other
retention bonuses are enforceable because the Petitioners earned those benefits by
rendering services prior to the Rehabilitation Order in satisfaction of American
Community’s promise to pay those benefits.

Trapeza has failed to offer a single circumstance where some other jurisdiction has ruled
that a Rehabilitation does not constitute a Change in Control nor that similarly situated executives
were denied contractual benefits upon entry of a Rehabilitation Order. This Court’s obligation is
to make the right decision pursuant to Michigan law under any circumstance. And, there being no
decisions dealing with this subject, it is disingenuous to argue that a decision in favor of the
Petitioners would “take Michigan out of sync.” In light of basic contract law which controls the
enforceability of these contracts, it is most likely that a decision in favor of Petitioners would, in
fact, keep Michigan in sync with other jurisdictions.

Also, Trapeza’s claim of a chilling affect on potential Surplus Noteholders is just plain

silly. First, Surplus Noteholders are typically not even sought unless a company is suffering from

some pretty dire financial issues, which is evidenced by the steep interest that is offered in return
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for the investment. Second, the risk to Surplus Noteholders is obvious, based upon the priority it
is assigned in the event of liquidation.

Finally, rather than being an impediment to Surplus Noteholder investment, a decision
favoring the Petitioners is just the opposite. Arguably, the reason there is any money left to pay
the Trapeza and the other Surplus Noteholders is the job which these Petitioners did to preserve
the value of American Community up to and through the Rehabilitation Order. They stayed based
upon the inducements contained in their Exccutive Employment Agreements. Ruling in favor of
the Petitioners will encourage good, continued corporate governance up fo and through the
rehabilitation process. In performing their due diligence in the future, Surplus Noteholders will
be able to check if, in fact, the executives have these kind of benefits and then determine whether
they are competently running the company. If so, it is to the Surplus Noteholders’ benefit to keep
them on at a premium. If not, bringing in a new team could be a warranted condition for the
investment. Conversely, if Trapeza’s position is adopted, competent executives working fbr
distressed insurance companies will have no incentive to stay on and try to fix a troubled company,
if they have no right to receive those benefits in the event their best efforts fail. If Trapeza’s
position is upheld, one could see competent executives resigning en masse upon investment by
Surplus Noteholders because ofthe risk of losing their benefits. As aresult, the distressed company
would be unable to retain or obtain competent éxecutives and it would assure the loss of

investment by Surplus Noteholders, because no surplus would be left to distribute.
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CONCLUSION

For all those reasons set forth herein, and in the companion Brief In Response to the
Attorney General’s Brief, Petitioners seek this Honorable Court grant them the relief sought in

their Petitions.
Respectfully submitted,

COUZENS, LANSKY, FEALK, ELLIS,

ROEDER VLZ/A
. /y A

PHILLIP L. $FERNBERG (P28435)
Attorney for Petitioners Michael
Tobin, Ellen Downey, Francis
Dempsey, Michael McCollom, Beth
McCrohan and Leslie Gola
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Dated: July e ,2012
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